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CCRT i n t h i s case. Have they made a f i l i n g ? 

MR. ESTES: I beg your pardon? 

JUDGE NELSON: Has i t made a f i l i n g i n 

t h i s case? 

MR. ESTES: I t h^s made a f i l i n g . 

JUDGE NELSON: What does i t say? 

MR. ESTES: The f i l i n g e s s e n t i a l l y i s a 

c o m p i l a t i o n of roughly 180 statements from v a r i o u s 

shippers throughout the country and the conclusion 

t a a t ' s drawn from t h a t c o m p i l a t i o n . Readers' Digested 

statements i s t h a t the merger should be r s i s c t e d as 

f i l e d . 

f i l i n g here? 

JUDGE NELSON: I s there a copy of the 

MR. ESTES: I have i t here. Your Honor. 

JUDGE NELSON: I'm sure I have one i n the 

o f f i c e . I have great boxes of --

(Laughter.) 

-- I haven't even begun t o go through 

them. May I look a t a copy of i t ? 

MR. ESTES: Yes s i r . 

MR. LIVINGSTON: May I respond t o one 
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t h i n g you said? We're not i n t e r e s t e d , I don't 

b e l i e v e , i n f i n d i n g out whether Member A paid $10 or 

$200. We want to f i n d out i f nonmembers --

JUDGE NELSON: Which i n t e r r o g a t o r y are we 

l o c k i n g at here? I n the context of Mr. Estes' 

org a n i z a t i o n ? 

MR. LIVINGSTON: Let me see. 

JUDGE NELSON: 10-4? 

MR. LIVINGSTON: 6, I t h i n k . 

JUDGE NELSON: 10-6. 

MR. LIVINGSTON: No. 

w§ 

JUDGE NELSON; I see i t Document 

request. Which one are we l o o k i n g f o r ? 

MR. LIVINGSTON: No. 4, top of the page. 

JUDGE NELSON: I t says " i d e n t i f y the 

f i n a n c i a l c o n t r i b u t o r s t o CCRT and the amounts 

c o n t r i b u t e d . " 

MR. LIVINGSTON: Ri g h t . And f o r t h a t . 

Your Honor --

JUDGE NELSON: And t h a t ' s membership dues 

i s what we're t a l k i n g about? 

MR. ESTES: Well, t h a t ' s a source of 
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income f o r us. But Your Honor, i f CCRT receives money 

from the Sheik of Oman, I mean what relevancy does 

t h a t have t o the issue t h a t would be before the Board? 

MR. LIVINGSTON: Receiving money from the 

Sheik of Oman, I t h i n k a c t u a l l y the Commission would 

l i k e t o know t h a t , but -- or i f they' r e r e c e i v i n g 

money from r a i l r o a d s or other shippers. We don't --

he doesn't need t o di s c l o s e the c o n t r i b u t i o n s of 

i n d i v i d u a l miembers. 

JUDGE NELSON: This submission was i n two 

volumes? 

•mmm/r^^mmmm" 
MR. ESTES: Yes, the f i r s t om j the 

subs t a n t i v e one. 

JUDGE NELSON: Let me j u s t take a quick 

look i t t h i s . 

(Pause.) 

So Appendix I i s Volume I I ? 

MR. ESTES: Yes, t h a t ' s c o r r e c t . 

JUDGE NELSON: Statements of shippers, 

p u b l i c o f f i c i a l s and others? 

MR. ESTES: That's c o r r e c t , 

JUDGE NELSON: That's Volume I I . 
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MR. ESTES: What you have i s the 

statements of the shippers and a synopsis of a c t u a l 

statements. 

JUDGE NELSON: I see. Appendix I i s the 

back p a r t of Volume I . 

MR. ESTES: That's r i g h t . 

JUDGE NELSON: Sc I don't know what Volume 

I I i s . 

MR. ESTES: Volume I I --

JUDGE NELSON: Oh, newspaper a r t i c l e s . 

A l l r i g h t , so Appendix I , several hundred pages long, 

c o n s i s t s of statements of people, shippers, p r i m a r i l y 

and t h e i r names and t h e i r addresses and a l l the r e s t . 

There's no secrecy about t h i s . I t t e l l s you e x a c t l y 

who they are. 

MR. LIVINGSTON: There's a qu e s t i o n about 

JUDGE NELSON: The in f e r e n c e t o me i s 

these people are f i n a n c i n g t h i s . 

MR. LIVINGSTON: That's the issue and I 

t h i n k i t ' s p e r f e c t l y obvious how Mr. Estes has reacted 

t h a t the members of the c o a l i t i o n are not the ones who 

NEAL R.GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHOOE ISLAND AVE.. N W, 
(202) 234-4433 WASHINGTON, D C 20006-3701 (202) 234-4433 

m 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2763 

are p r o v i d i n g a l l of the f i n a n c i n g . I f they are 

p r o v i d i n g a l l of the f i n a n c i n g and t h i s i s an 

o r g a n i z a t i o n financed by i t s members and we have a 

membership l i s t and t h a t ' s the end of the matter, but 

I don't t h i n k he's saying t h a t . He's saying t h a t 

they're g e t t i n g f i n a n c i n g from other so\irces. That's 

c e r t a i n l y the inference t h a t I draw i n h i s statement. 

JUDGE NELSON: I don't know t h a t . 

MR. LIVINGSTON: He can c o n f i r m t h a t . 

He's r i g h t here, whether or not they're g e t t i n g 

f i n a n c i n g from sources outside the membership. 

MR. ESTES: Well, as I said. Your Honor, 

I t h i n k i t ' s t o t a l l y irre.\evant whether i t ' s today or 

tomorrow or next year, f i n a n c i a l sources of t h i s 

c o r p o r a t i o n , resources of t h i s c o r p o r a t i o n any more 

than I t h i n k i t ' s l e g i t i m a t e t o i n q u i r e i n t o the 

f i n a n c i a l resources of the Union P a c i f i c o r the 

Southern P a c i f i c because they're i r r e l e v a n t 

c o n s i d e r a t i o n s . 

MR. LIVINGSTON: Your Honor, i f t h i s has 

been financed by the r a i l r o a d s or by some ot h e r l a r g e 

shipper, ^ t h i n k t h a t goes t o the weight t h a t should 
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be accorded the statement. 

JUDGE NELSON: Can you t e i l us whether 

there's r a i l r o a d money i n t h i s ? Y'ou don't have t o 

answer the question. I t j u s t helps i f you can make 

any rep r e s e n t a t i o n s t h a t can c l e a r the a i r . 

MR. ESTES: There i s some r a i l r o a d money. 

JUDGE NELSON: Some r a i l r o a d money. 

MR. LIVINGSTON: Well, some Your Honor 

could mean --

MR. ESTES: We have a s i g n i f i c a n t 

c o n t r i b u t i o n program from members. 

MR. LIVINGSTON: VJell, we s t i l l don't know 

whether some means 99 percent or 9.9 percent or .9 

percent or some place i n between. 

MR. ESTES: Well, i f the question i s a 

c r e d i b i l i t y o f the evidence t o the submission I t h i n k 

t h a t c r e d i b i l i t y stands on i t s own m e r i t . 

MR. LIVINGSTON: We now know t h a t --

JUDGE NELSON: Anything you might want t o 

v o l u n t e e r i n terms of general p r o p o r t i o n c f 

c o n t r i b u t i o n s , t o what e x t e n t the money i s r a i l r o a d , 

t o what exten* i t i s shipper. You don't have t o do 
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that at a l l . I'm not d i r e c t i n g you to at t h i s time. 

MR. ESTES: I understand. 

JUDGE NELSON: Anything you can volunteer 

early would be h e l p f u l . 

MR. ESTES: I want to check that because 

I want to be correct and not mislead the court. 

TUDGE NELSON: Do you have time to check 

anything and be able to t e l l us -- we could take a 

recess? 

MR. ESTES: I can check. 

JUDGE NELSON: Anything you can t e l l us 

v o l u n t a r i l y does a couple of things. I t helps clear 

the a i r , f i r s t of a l l , with me, and gives us some 

c r e d i b i l i t y and some ways to proceed short of 

compelling things. Maybe get you a better r e s u l t than 

you'd get i f you'd go hammer and tongue with me on 

every question and every answer. I t ' s the way some 

others have proceeded i n t h i s issue that you've seen 

t h i s morning and sometimes when there are 

rep.resentations we can clear the a i r , things can go 

away, things can get focused. 

Why don't you see during a break i f you 
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can t a l k t o the c l i e n t and see i f the c l i e n t w i l l 

a u t h o r i z e you t o say anything r e g a r d i n g f i n a n c i n g . 

And at t h i s moment you don't have t o . I t ' s p u r e l y 

v o l u n t a r y , but we'd appreciate a n y t h i n g they a u t h o r i z e 

you t o say. 

Let's skip Mr. Estes f o r now and see 

whether he can help us l a t e r on. 

MR. LIVINGSTON: But j u s t t o a i d him i n 

hi s i n p u t , what we would be s a t i s f i e d i f he would t e l l 

us who tne nonmembers ar^. who are c o n t r i b u t i n g and the 

amount and percentage, the amount they' r e c o n t r i b u t i n g 

and the percentage of the t o t a l p i e they're paying 

f o r . 

JUDGE NELSON: H e ' l l t e l l you whatever he 

wants t o t e l l you, unless I order him t o t e l l you 

something, but i f you can work out an agreement 

w i t h o u t i n v o l v i n g me, so much the b e t t e r . 

MR. LIVINGSTON: A l l r i g h t . 

JUDGE NELSON: I f you w i l l get an idea of 

the general p i c t u r e i s , what you can t e l l us and what 

you can't, we can go from t h e r e . 

This looks l i k e a l o t of l i t f . . . e 
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Statements. 

MR. ESTES: Your Honor, p r i m a r i l y , there 

are some l a r g e r ones, but p r i m a r i l y smaller shippers. 

JUDGE NELSON: Who would be your bigger 

ones? 

MR. ESTES: There i s a statement i n t h e r e , 

I belie'v'e from S h e l l and there's a statement i n there 

from Huntsman and Tetra Chemical, so th e r e are some 

l a r g e r statements, but p r i m a r i l y smaller r a i l r o a d s and 

shippers and e s s e n t i a l l y l o c ated west of the 

M i s s i s s i p p i , although not e x c l u s i v e l y , but 

e s s e n t i a l l y . 

JUDGE NELSON: You could say -- there's a 

l o t of l i t t l e people i n t h i s country who get a f f e c t e d 

i n b i g ways by b i g r a i l r o a d s and they don't always 

have the s t r e n g t h i n d i v i d u a l l y t o do business. 

They're not l i k e the p l a s t i c s or the chemicals or 

these other t h i n g s , the co-producers of the u t i l i t i e s 

and i f they want t o get together, get common resources 

and f i n d money and p a r t i c i p a t e i n the case t h a t no one 

i n d i v i d u a l could do, p u t t i n g aside the S h e l l s of the 

world, you can make an argument t h a t those are the 
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very kinds of people f o r whom t h i s p r o t e c t i o n ought t o 

e x i s t the most and you m.ight f i n d a r e c e p t i v e guy here 

i n t h a t respect. You can help me through t o a 

conclusion l i k e t h a t . 

My f a t h e r was a small businessman m New 

England. I f he was f i g h t i n g w i t h r a i l r o a d s , I don't 

know, but he could never have a f f o r d e d t o conduct some 

campaign against the Union P a c i f i c . He could have 

a f f o r d e d t o j o i n a group of many shippers who shared 

concerns and k i c k s i n a membership fee and whatever. 

That's one p i c t u r e . 

On che other hand, i f we've got a l l these 

l i t t l e guys t a k i n g a f r e e r i d e and i t ' s r e a l l y Mr. 

Lubel s c l i e n t t h a t ' s got the checkbook out, then 

maybe there's a d i f f e r e n t p i c t u r e . 

But you see i f you can't t e l l me something 

t h a t w i l l help you get t o home p l a t e on t h i s . We'll 

see where we go. 

I'm going t o defer u n t i l we get some 

communication from Mr. Estes, any request f o r orders 

t o produce w i t h regard t o h i s membership. We may be 

i n a whole d i f f e r e n t category anyway. 
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MR. LIVINGSTON: The next item --

JUDGE NEL.SON: What's next? 

MR. LIVINGSTON: Involves Kansas C i t y 

Southern and there are e s s e n t i a l l y two issues, both of 

which i n v o l v e computerized i n f o r m a t i o n . 

JUDGE NELSON: Mr. Estes, do you want me 

t o h o l d your m a t e r i a l s up here f o r now. i n case we 

need them l a t e r ? 

MR. ESTES: Yes, plsuse. 

MR. LIVINGSTON: The s i t u a t i o n as I 

understand i t i s t h i s , I t h i n k Mr. Lubel and I operate 

on even ground when we're t a l k i n g about computers 

They put i n a witness, P l o t h , who r e l i e d on some 

computerized data. 

JUDGE NELSON: I t h i n k I remember t h i s . 

MR. LIVINGSTON: Having t o do w i t h the 

Department of Defense records of shipments of one k i n d 

or another and those, t h a t DOD data had, i n t u r n , been 

put t o g e t h e r and mounted on a computer by a witness 

named Nunn who has also .'submitted a statement on the 

behalf of Kansas C i t y Southern. 

The data themselves, the DOD data, as I 
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understand i t are p u b l i c data, but Nunn, the witness 

who put t h i s i n her computer and developed software t o 

make analyses of the data, she i s r e f u s i n g t o produce 

the software, even though the i n f o r m a t i o n , even though 

there's a p r o t e c t i v e order t h a t would prevent anybody 

from making commercial use of the software. We need 

the software from Nunn. 

JUDGE NELSON: Back up t o the beginning. 

The DOD data, what are they? 

MR. LIVINGSTON: This has something t o do 

w i t h t r a f f i c and i t ' s r e l e v a n t t o the statement being 

submitted by P l o t h and Nunn which i s p a r t of the KCS 

JUDGE NELSON: I thought Nunn ana P l o t h 

were KCS witnesses. 

MR. LIVINGSTON: KCS witnesses. 

JUDGE NELSON: They are sayin.g, what's the 

substance of t h e i r p o s i t i o n ? Mergers should be 

condoned? 

MR. LUBEL: I can help you on t h i s . 

MR. LIVINGSTON: Yes, l e t Mr. Lubel --

MR. LUBEL: Just as t o what t h a t i s and 
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i t ' s very i n t e r e s t i n g . 

JUDGE NELSON: Befors we get t o t h a t , 

what's the essence o^ your p o s i t i o n w i t h regard t o the 

proposal? 

MR. LUBEL: I don't t h i n k we have a 

dispu t e here. 

JUDGE NELSON: I would have guessed t h a t 

you've f a l l e n i n love w i t h i t . 

LUBEL: F i r s t , Ms. Nunn has not 

refused t o ma.ke a v a i l a b l e --

Lubel. 

JUDGE NELSON: The way i t had t o be, Mr. 

MR. LUBEL: What they produced, the 

i n f o r m a t i o n --

JUDGE NELSON: Before t h a t even. There i s 

a p a r t y known as the KCS. 

MR. LUBEL: Yes. 

JUDGE NELSON: And has i t got a p o s i t i o n 

about the UP/SP merger? 

MR. LUBEL: C e r t a i n l y . 

JUDGE NELSON: What i s t h a t p o s i t i o n ? 

MR. LUBEL: I r e a l l y d e f e r t o Mr. M u l l i n s 
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t o a r t i c u l a t e t h a t b e t t e r than myself, but our 

p o s i t i o n i s t h a t we are opposed t o i t unless c e r t a i n 

c o n d i t i o n s are granted i n c e r t a i n areas of the 

country, p a r t i c u l a r l y the -- emanating from Houston 

and St. Louis, New Orleans, Houston South. 

JUDGE NELSON: Conditions t h a t would do 

what? 

MR. MULLINS: Yes, Your Honor, these 

c o n d i t i o n s t h a t Kansas C i t y Southern requested would 

a l l e v i a t e the a n t i - c o m p e t i t i v e e f f e c t s t h a t would be 

created. We are arguing t h a t by the merger of Union 

Pacif i c / S o u t h e r n P a c i f i c , t h a t these two r a i l r o a d s , 

f o r example, serve the Houston and St. Louis narket 

and they're the only two r a i l r o a d s t h a t serve the 

Houston and St. Louis market. By merging, you're 

going t o monopoly and we are saying t h a t as a monopoly 

on those routes, t h a t shippers would face increased 

rates 

JUDGE NELSON: So? 

MR. MULLINS: And t h e r e f o r e , the 

Commission t o a l l e v i a t e the a n t i - c o m p e t i t i v e e f f e c t s 

of the merger must order another r a i l r o a d be allowed 
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t o serve t h a t market and t h i s i s what happens i n the 

r a i l r o a d merger cases a l l the time. I f the ICC, not 

the STB, f i n d s there's competitive e f f e c t i n a c e r t a i n 

area, they a l l o w another r a i l r o a d t o come i n and serve 

t h a t market. 

JUDGE NELSON: You mean i n a d d i t i o n t o the 

BN/Santa Fe? 

MR. MULLINS: No. We've argued t h a t the 

BN/Santa Fe trackage rates agreement i s an inadequate 

s u b s t i t u t e --

JUDGE NELSON: Won't work when th e r e ought 

to be a whole new raili.-;ad? 

MR. MULLINS: That's r i g h t . I n f a c t , 

we're saying there's two p a r a l l e l l i n e s , f o r example, 

between Houston and St. Louis r i g h t now. One i s a UP 

l i n e and one i s an SP l i n e and we're saying t h a t the 

JUDGE NELSON: A l l r i g h t , I don't need a l l 

these d e t a i l s r i g h t now. You're seeking c o n d i t i o n s 

t h a t would open up a chance f o r more r a i l r o a d s t o come 

i n these 2 t o 1 s i t u a t i o n s ? 

MR. MULLINS: Yes. I n o t h e r words, a 
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second r a i l r o a d . 

JUDGE NELSON: Namely y o u r s e l f ? 

MR. MULLINS: What we have s a i d t h a t t h a t 

should be uo t o the STB t o order d i v e s t i t u r e of a 

p a r a l l e l l i n e and C o n r a i l can come i n and o f f e r t o buy 

i t , we can come i n t c o f f e r t o buy i t , BN/Santa Fe can 

come i n and o f f e r t o buy i t . 

JUDGE NELSON: I understand the p o s i t i o n . 

Now we come t o these two witnesses. 

MR. MULLINS: These witnesses have 

produced evidence t h a t i s i n evidence t h a t UP, SP and 

BN/Santa Fe w i l l b i d on Department of Defense t r a f f i c . 

Department of Defense says I have a movement of 100 

tanks and I'm accepting bids from the r a i l r o a d s as t o 

who can move my tanks. 

JUDGE NELSON: Yes. 

MR. MULLINS: UP puts i n a b i d , SP puts i n 

a b i d , EN/Santa Fe puts i a a b i d , som̂ e t r u c k s put i n 

some bids and we're showing t h a t by t h i s data, t h i s 

b i d data t h a t SP i s i n f a c t a winning b i d d e r and i n 

f a c t o f t e n t i m e s undercuts UP's b i d by probably 30 t o 

40 percent and i f the two of them are allowed t o 
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merge, t h a t the b i d w i l l a u t o m a t i c a l l y , the DOD w i l l 

s u f f e r c o m p e t i t i v e harm. 

JUDGE NEL.SON: Bids are evidence of 

competition. 

MR. MULLINS: I t ' s the f i r s t time thac I 

have seen a r e a l b i d evidence i n an STB case i n my 

ei g h t years. 

JUDGE NELSON: I understand t h i s , so t h i s 

i s the com p e t i t i o n , the loss of which you want the 

pr o t e c t i o n ? 

MR. MULLINS: That's c o r r e c t . 

JUDGE NELSON: I understand t h a t . Now the 

records t h a t are i n dispute are DOD records of these 

biddings? 

MR. MULLINS: Let me e x p l a i n . What 

happens i s DOD has these biddings on tapes, computer 

tapes and they -- pursuant t o the Freedom of 

In f o r m a t i o n Act about ten years ago by v a r i o u s 

p a r t i e s , the Department of Defense was ordered t o 

produce these t h i n g s . So every so o f t e n , I b e l i e v e 

every q u a r t e r , I'm not e x a c t l y sure, but I b e l i e v e 

i t ' s every q u a r t e r , they submit these tapes and say 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE . N W, 
(202) 234-4433 WASHINGTON. D C, 20005-3701 (202) 234-4433 



2776 

the p u b l i c can come and look at these tapes and --

JUDGE NELSON: So everyone can f i n d out 

who b i d what? 

MR. MULLINS: That's r i g h t . That's 

c o r r e c t . 

JUDGE NELSON: On vario u s proposals, 

MR. MULLINS: And N e l l Nunn has 

es t a b l i s h e d a business, one of our witnesses, has 

es t a b l i s h e d a business where she takes these tapes, 

loads them onto her computer, runs a software program, 

a methodology r a t e methodology, whatever she invented 

i n order t o f i g u r e out what the bids are because i t ' s 

not j u s t r i g h t out t h e r e . You have t o s o r t of process 

the tapes i n order t o f i g u r e out what the bids are. 

JUDGE NELSON: She decodes --

MR. MULLINS: She decodes i t e s s e n t i a l l y , 

decodes the tapes. And then she s e l l s her s e r v i c e t c 

SP or UP or BN/Santa Fe or C o n r a i l . She says hey, SP 

you want t o come i n and b i d on t h i s t r a f f i c next time. 

I could help you f i g u r e out what everyone el s e b i d so 

t h a t you can come i n and - -

JUDGE NELSON: The FOIA has produced a 
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1 release which i s i t s e l f so encoded the cottage 

2 i n d u s t r y gets hired? 

3 MR. MULLINS: That's e x a c t l y r i g h t . 

4 JUDGE NELSON: I t would never have 

5 happened i n the o l d days. 

6 (Laughter.) 

7 MR. MULLINS: And such a cottage i n d u s t r y 

8 

9 JUDGE NELSON: This happened a f t e r 1975? 

10 MR. MULLINS: I t d i d , yes. 

11 JUDGE NELSON: When I was A s s i s t a n t 

12 General Counsel f o r Manpower and Health and Public 

13 A f f a i r s , FOIA r e s p o n s i b i l i t y , along w i t h the 

14 procurement. 

15 MR. MULLINS: She has developed a 

16 p r o p r i e t a r y methodology. 

17 JUDGE NELSON: A l l r i g h t , assume t h i s i s 

18 the s t o r y , the a p p l i c a n t s want her t r a n s l a t i o n 

19 machinery. 

2 0 MR. "1ULLINS: They want her methodology 

21 and her software --

22 JUDGE NELSON: Why don't they pay her her 
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fees? 

MR. MULLINS: That's e x a c t l y r i g h t , t h a t ' s 

the whole p o i n t . 

JUDGE NELSON: She's a commercial 

salesman, she's a v a i l a b l e f o r h i r e , h i r e her. 

MR. LUBEL: I f I might --

JUDGE NELSON: Why i s t h a t so d i f f i c u l t ? 

MR. LUBEL: These are her work papers. We 

have produced her work papers. 

JUDGE NELSON: A l l r i g h t . 

MR. LUBEL: To back up her statement. 

JUDGE NELSON: I f you have her s e r v i c e s , 

they can't als o h i r e her? 

MR. MULLINS: I don't know whether they 

s t a r t e d t o h i r e her or not. She's a v a i l a b l e f o r her. 

They can ask her t o do the same t h i n g f o r them. 

MR. LUBEL: Your Honor, i f I might j u s t 

f o l l o w up --

JUDGE NELSON: What's wrong w i t h t h a t 

s o l u t i o n ? 

MR. LIVINGSTON: Your Honor, Ms. Nunn was 

a wi tness i n t h i s case. She's been h i r e d by KCS and 

(202) 234-4433 
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submitted testimony i n which she uses her software. 

She's not the only witness i n t h i s case who submitted 

testimony using computer data and using p r o p r i e t a r y 

software. I t has been a common occurrence. 

There i s a p r o t e c t i v e order and we have 

turned over software t o other p a r t i e s . There's a 

p r o t e c t i v e order t h a t says t h a t i f anybody who gets 

t h i s high c o n f i d e n t i a l s t u f f , the software, can only 

use i t f o r purposes of t h i s case and they can't make 

commercial use of i t . I t ' s f u l l y p r o t e c t e d under the 

p r o t e c t i v e order. 

There i o no j u s t i f i c a t i o n --

JUDGE NELSON: How much money i s involved? 

MR. MULLINS: You mean --

MR. LIVINGSTON: There's no paper 

s u b s t i t u t e , 

JUDGE NELSON: To make her happy. What we 

have here i s a pocketbook c o n s i d e r a t i o n . 

MR. MULLINS: I t ' s very -- she s t a r t e d 

w i t h something l i k e $50 an hour and he's i n c o r r e c t 

when he says N e l l N.rn put i n the testimony --

JUDGE NELSON: How many hours does i t take 

(202) 234-4433 
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her t o give him the hardware? 

MR. MULLINS: I have no idea. What 

happens i s we have two witnesses. We have B i l l P l o t h 

who took the raw data t h a t she gave B i l l P l o t h and 

B i l l P l o t h i s the one t h a t provided the statement, so 

B i l l P l o t h i s the one t h a t t a l k s about the b i d d i n g 

i n f o r m a t i o n , what they b i d . They can go h i r e N e l l 

Nunn. 

JUDGE NELSON: Let's s t i c k t o the p o i n t . 

MR. MULLINS: I t ' s not very much money. 

JUDGE NELSON: I don't know t h a t . What I 

t h i n k we've got here i s a p r i v a t e entrepreneur t h a t 

doesn't want t o give away something f o r n o t h i n g . 

MR. MULLINS: Exactly. 

JUDGE NELSON: She's given i t t o you and 

she wants t o get p a i d t o give i t away. 

MR. MULLINS: She gave i t t o one of our 

witnesses. 

JUDGE NELSON: I f we're t a l k i n g about $10 

m i l l i o n t h a t ' s one case. I f we're t a l k i n g $2,000 

t h a t ' s another one, so I'm t r y i n g t o get an idea of 

what you've got here. 
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MR. LUBEL: Your Honor, I t h i n k her 

concern i s and t h i s i n v o l v e s the second issue, I 

t h i n k , Mr. L i v i n g s t o n i s going t o r a i s e . Her concern 

i s t h a t i f she tur n s over her p r o p r i e t a r y software, 

and i f the r a i l r o a d employees are able t o look at i t 

and see how she r.anipulates the data, they won't need 

her s e r v i c e s . T h e y ' l l say oh, t h a t ' s how she d i d i t . 

Now t h a t r a i s e s the second issue. We have designated 

her i n f o r m a t i o n as h i g h l y c o n f i d e n t i a l , meaning o n l y 

o u t s i d e consultants and lawyers can see i t . I 

b e l i e v e , and c o r r e c t me i f I'm wrong. Mr. L i v i n g s t o n , 

I b e l i e v e they also want t o d e c l a s s i f y the i n f o r m a t i o n 

as j u s t c o n f i d e n t i a l meaning the r a i l r o a d employees 

would be able t o see i t and maybe --

JUDGE NELSON: Then we have th r e e 

problems. One i s t h i s simply a case of she wants 

money? 

MR. LIVINGSTON: No. 

JUDGE NELSON: I t ' s not that ? 

MR. LUBEL: I f i t comes out --

JUDGE NELSON: I misunderstood t h a t . Next 

problem. She's unhappy w i t h the e x i s t i n g p r o t e c t i o n s 
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such as they are, the e x i s t i n g p r o t e c t i v e order f o r 

m a t e r i a l turned over. She wants a strong e r 

p r o t e c t i o n ? 

MR. LUBEL: No, Your Honor. We have 

designated her work papers, a l l the i n f o r m a t i o n I 

be l i e v e i s there, at l e a s t her work papers are t h e r e . 

That's designated h i g h l y c o n f i d e n t i a l and they're 

s a t i s f i e d w i t h t h a t . I t h i n k --

JUDGE NELSON: Who i s they? 

MR. LUBEL: They i s Ms. Nunn. Ms. Nunn i s 

s a t i s f i e d t h a t t h i s i s designated h i g h l y c o n f i d e n t i a l . 

The problem i s they want t o d e c l a s s i f y i t as t c 

c o n f i d e n t i a l , number one. 

JUDGE NELSON: This i s the software? 

MR. LUBEL: No, t h i s i s h<^r work papers. 

JUDGE NELSON: What has t h i s got t o do 

w i t h i t ? 

has provided. 

(202) 234-4433 

MR. LUBEL: I t ' s , her work papers. 

JUDGE NELSON: You're mixing me up. 

MR. LUBEL: This i s the i n f o r m a t i o n she 
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has a p r o p r i e t a r y stake i n something c a l l e d software, 

seme k i n d of machinery t h a t trana.^ates t h i s e DOD 

records. 

You want her t o put t h a t machinery t o work 

t o t r a n s l a t e tne records f o r you? 

MR. LIVINGSTON: We want i n machine 

readable fc^m, her software and her data, so t h a t we 

can perform the same operations on the data t h a t she 

has performed. 

JUDGE NELSON: I am unable t o f o l l o w t h i s 

w i t h o u t understanding what the data are, what her 

pioblems are, what i t i s you want t o do. 

MR. MULLINS: Your Honor, they can h i r e 

someone who does a s i m i l a r t h i n g . They can take the 

tapes from DOD and run t h e i r own methodology. There's 

t h i s cottage i n d u s t r y out t h e r e . Go h i r e somebody t o 

take the DOD tapes and do what they want t o do w i t h 

them. 

JUDGE NELSON: Where i s her o f f i c e ? 

MR. MULLINS: Kansas C i t y . 

JUDGE NELSON: The p r i n t o u t s are here, 

MR. LUBEL: That r a i s e s 

(202) 234-4433 
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JUDGE NELSON: I f t h i s i s so important --

MR. LIVINGSTON: This -- the s i t u a t i o n i s 

t h i s . She has a p r o p r i e t a r y program t h a t she has 

developed, I don't t h i n k even f o r t h i s case, but at 

some p r i o r one, t h a t she markets. Her husband put i n 

a v e r i f i e d statement i n t h i s case, Mr. P l o t h . She 

provides him w i t h data which he r e l i e s on. 

Part of the w r k papers i n t h i s case and 

pa r t of the un d e r l y i n g data, we are e n t i t l e d t o see 

the data and the software. 

Now she's e n t i t l e d t o make sure t h a t we 

don't take her software, she makes a l i v i n g o f f of i t , 

and convert i t t o commercial use. 

JUDGE NELSON: Let's begin w i t h the KCS 

f i l i n g . Show m.e a piece of paper i n there t o which 

t h i s r e l a t e s . Maybe I ' l l get i t . 

Do you have your f i l i n g here? 

MR. MULLINS: No, Your Honor, we d i d n ' t 

b r i n g a copy. 

MR. LUBEL: But i t does have c h a r t s . 

JUDGE NELSON: I ' l l go u p s t a i r s i n my 

o f f i c e and f i n d i t . T e l l mt what i t looks l i k s . 
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MR. MULLINS: I t ' s red and green --

(Laughter.) 

JUDGE NELSON: How about i f you go up 

ther e . Do you have any o b j e c t i o n i f Mr. M u l l i n s comes 

up w i t h me and goes through those boxes? He knows 

what he's l o o k i n g f o r . 

MR. LUBEL: We can show him the statement. 

Your Honor, l e t me make one statement f o r the record. 

Ms. Nunn has not f o r m a l l y refused t o giv e them the 

software. 

JUDGE NELSON: Mr. Lubel, you're way ahead 

of me. I don't even understand what we're t a l k i n g 

about. I've got t o go about t h i s i n my own slow 

Bostonian way which i s t o begin at the beginning and 

then I'm going t o ask Mr. L i v i n g s t o n what statement i t 

i s t h a t he wants t o probe. I want t o understand i t s 

relevance and what i t i s , and then w e ' l l get through 

a l l t h i s and i f I s t i l l don't understand i t -- o t h e r 

p a r t i e s are seeking p r o d u c t i o n and you can subpoena 

her here and have her e x p l a i n i t t o me. 

MR. LUBEL: Your Honor, I j u s t want t o 

make sure the record i s c l e a r . We've been t r y i n g t o 
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get i n touch w i t h Ms. Nunn since they made t h i s 

request t o ask her i f she would give i t t o us and 

she's been t r a v e l i n g and w i l l be back i n town on 

Monday. She might t e l l us on Monday, sure, I ' l l send 

i t t o you. 

saying --

Monday? 

We don't know. They have o v e r s t a t e d i t i n 

JUDGE NELSON: She's going t o be here 

MR. LUBEL: No, she's going t o be i n 

Kansas C i t y on Monday and w e ' l l get i n touch w i t h her 

and say can we have your software. She has not t o l d 

us t h a t she won't give i t t o us. She has s a i d t h a t 

she wants a l l her i n f o r m a t i o n kept h i g h l y c o n f i d e n t i a l 

which i s her •• econu issue, but t h i s may be a nonissue 

i s she says sure, as long as you keep i t h i g h l y 

c o n f i d e n t i a l , I ' l l g ive you the software. 

I j u s t want t o make c l e a r t h a t we haven't 

been able t o get i n touch w i t h her. 

JUDGE NELSON: So there are two questions. 

One i s whether s h e ' l l give i t t o you a t a l l and the 

second i s on what terms? 
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MR. LIVINGSTON: We pass on the second 

issue. A machine readable form of what i s done here. 

That has been --

JUDGE NELSON: Look, he's n o t i c e d t h i s i n 

discovery. She's your witness and you're t e l l i n g me 

you can't t a l k t o her? 

MR. LUBEL: She's been out of touch. 

She's been t r a v e l i n g . We gave them her work papers. 

They then c a l l e d us. I don't know. Your Honor. We 

c a l l e d and they s a i d s h e ' l l be back i n town on Monday. 

Ever since they asked us t o r t h i s , e a r l i e r t h i s week, 

we c a l l e d her and s a i d i s N e l l there? We want t o see 

i f we can get the tapes. They s a i d she won't be back 

u n t i l Monday. 

JUDGE NELSON: You have a l o t of m a t e r i a l 

i n discovery i n t h i s case. I t ' s a two-way s t r e e t , Mr. 

Lubel. The idea t h a t we've got an issue p r o p e r l y 

n o t i c e d here t h a t ' s r i p e f o r a d j u d i c a t i o n and you 

can't help us because you can't t a l k t o the person, 

t h a t ' s not too persuasive. 

MR. LUBEL: I'm not t r y i n g t o be 

persuasive. Your Honor. I'm j u s t t r y i n g t o t e l l you 
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the facts. I t r i e d to c a l l t h i s lady and I ccin't f i n d 

her. 

MR. LIVINGSTON: The fact i s we have been 

t o l d , as I understand i t , that she has refused to 

provide the software, claiming i t ' s proprietary that 

she's not s a t i s f i e d with the protections provided by 

the protective order. 

JUDGE NELSON: As you know, I don't have 

the power to impose sanctions. I went through that. 

MR. LIVINGSTON: She didn't have to 

par t i c i p a t e i n these proceedings --

JUDGE NELSON: I have the power to 

recommend sanctions and I ' l l c e r t a i n l y entertain that. 

MR. MULLINS: Judge Nelson, she's provided 

her work papers l i k e the discovery guidelines says. 

The discovery guidelines say i f you're a witness that 

provides v e r i f i e d statements, produce your work 

papers. She's done that. 

JUDGE NELSON: Mr. Livingston i s i n here 

saying whatever i t i s , work papers, hardware, 

software, six bananas, whatever you c a l l i t , he wants 

i t and she i s n ' t g i v i n g i t to him. That's a l l I 
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understand. 

MR. MULLINS: She has given i t . Your 

Honor. She has produced her work papers. He wants 

the backup f o r t h i s . He wants the computer --

JUDGE NELSON: My understanding i s t h a t 

there's something which Mr. L i v i n g s t o n wants which he 

i s not g e t t i n g and t h a t ' s what I'm hearing. 

MR. MULLINS: Obviously --

JUDGE NELSON: You know what t h a t i s and 

he's p r o p e r l y n o t i c e d i t and i f the response i s not 

only can we not get her e x p l a n a t i o n , we can't even 

communicate w i t h her, knowing t h i s d i s p u t e , I'm 

c e r t a i n l y w i l l i n g t o e n t e r t a i n a suggestion t h a t I 

made a recommendation t c sanctions. 

MR. LUBEL: What do you want besides her 

work papers? 

JUDGE NELSON: You can't p l a y the game 

t h a t way, l a d i e s and gentlemen. You can't h o l d out a 

witness and have t h a t witness submit a statement and 

have her r e f u s i n g t o t u r n something over and then be 

unable t o t e l l me what i t i s , where she i s , whether 

she can be here, we don't know a n y t h i n g about her and 

(2\,.~* 934-4433 
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i t ' s a l l up i n the a i r . That's not going t o work. 

Whatever you're handing me i s not what Mr. 

L i v i n g s t o n wants. 

MR. LUBEL: T e l l US what he want. . I 

assume he wants the machine readable form of t h i s 

i n f o r m a t i o n . 

MR. LIVINGSTON: Machine readable v e r s i o n s 

of the dai-a which would d i s c l o s e her software and 

would all o w our people t o r e p l i c a t e her work. 

JUDGE NELSON: Suppose we get Mr. Lubel o r 

Mr. M u l l i n s and t h i s witness and you i n here at 8 

o'clock an"' day t h i j week t o resolve t h i s ? We'll f i n d 

out what the s t o r y i s , what i t i s you want, why she 

won't give i t t o you and what the terms are i n which 

y o u ' l l get i t . We'll get her on the stand. 

MR. LUBEL: I t h i n k t h a t would be a good 

suggestion. 

JUDGE NELSON: How soon can you have i t 

here? 

MR. LUBEL: We've been t r y i n g t o get i n 

touch w i t h her and w e ' l l t r y and get i n touch w i t h --

JUDGE NELSON: You pay a p r i c e f o r t h a t 
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i n a b i l i t y t o communicate. The inf e r e n c e can be drawn 

t h a t i f you could communicate w i t h her she i s n ' t going 

t o say anything h e l p f u l t o you, a nonproduction of a 

witness. 

You can't have a witness here that 

disappears. 

MR. LUBEL: Your Honor, are yoa suggest 

t h a t I could contact t h i s woman and yet I p u r p o s e f u l l y 

not t r i e d t o do that? 

JUDGE NELSON: Not f o r one moment. We are 

suggesting t h a t the witness seems t o have disappeared 

from the face of the ea r t h . That can't be an 

acceptable l i t i g a t i o n p o s i t i o n . She may have l e f t ycu 

ho l d i n g the bag i n which case you've got t o pay the 

p r i c e f o r i t . 

MR. LUBEL: Your Honor, they came up w i t h 

a request t h a t was beyond the scope of what we're 

r e q u i r e d t o do. We have been t r y i n g d i l i g e n t l y t o 

respond t o t h a t request. 

JUDGE NELSON: I f her p o s i t i o n i s , you can 

t e l l her t h i s , t h a t she's not going t o giv e them 

something, but she can't t e l l us what i t i s or why and 
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on l y t o t e l l us where she i s , she's going t o have t o 

pay the consequences t h a t f l o w from t h a t d e c i s i o n . 

Those consequences w i l l r e f l e c t adversely, could 

r e f l e c t adversely on your evidence and there could be 

a recommendation t o the Board t h a t the Board draw such 

an i n f e r e n c e . 

MR. LUBEL: Your Honor, I t h i n k we're 

making much more of t h i s than i t should be. We'll 

f i n d the woman. We'll t e l l you where she has been. 

I take i t i t w i l l be a very reasonable e x p l a n a t i o n . I 

don't t h i n k we need t o create any other i n f e r e n c e s 

from t h i s . 

JUDGE NELSON: Who sa i d t h a t she wouldn't 

make a v a i l a b l e the software? I don't know i f she's 

got o b j e c t i o n s or not, but where d i d t h a t come from? 

MR. LIVINGSTCi;. "^hat' s what I've been 

advised. 

MR. MULLINS: She wouldn't make i t 

a v a l ] a b l e under a non-highly c o n f i d e n t i a l -- you a l l 

want i t t o be p u b l i c , by the way, l e t alone 

c o n f i d e n t i a l . I f you're w i l l i n g t o s t i p u l a t e r i g h t 

now t h a t y o u ' l l keep i t h i g h l y c o n f i d e n t i a l , I t h i n k 
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s h e ' l l probably produce i t . 

MR. LIVINGSTON: Your Honor, we are 

w i l l i n g t o have i t t r e a t e d as c o n f i d e n t i a l which w i l l 

guarantee --

MR. LUBEL: No, i t ' s h i g h l y c o n f i d e n t i a l . 

MR. LIVINGSTON: That i t w i l l not be made 

a v a i l a b l e t o people f o r commercial use of the product. 

JUDGE NELSON: You're w i l l i n g t o t u r n t h i s 

t h i n g over, whatever i t i s , provided i t ' s t r e a t e d as 

h i g h l y c o n f i d e n t i a l ? 

MR. LUBEL: I t was her work papers t h a t 

are designated h i g h l y c o n f i d e n t i a l and we ob j e c t t o 

any d e c l a s s i f i c a t i o n . 

JUDGE NELSON: Suppose I enter an order 

t h a t d i r e c t s you t o produce t h i s s t u f f w i t h the 

des i g n a t i o n of h i g h l y c o n f i d e n t i a l s u b j e c t t o any 

l a t e r request t h a t the a p p l i c a n t s may have w i t h regard 

t o the m a t e r i a l and we can t h r a s h i t out l a t e r i f you 

want t o then do something. Do you want t o put i t on 

the NBC news? 

MR. LIVINGSTON: We need the machine 

readable form t o make the analyses and i f we can get 
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t h a t , t h a t ' s step 1. 

We also need t o be able, the data i t s e l f , 

what the bids were a l l t h a t s o r t of t h i n g . That's 

Freedom of In f o r m a t i o n Act and t h a t would a c t u a l l y 

help. We need t o be able t o show t h a t i n f o r m a t i o n t o 

people at the company t o ask them about i t . 

JUDGE NELSON: I n oth e r words, when she 

t r a n s l a t e s --

MR. LIVINGSTON: We don't need t o show the 

people of the company the e l e c t r o n i c software, I don't 

b e l i e v e . 

JUDGE NELSON: Say i t ' s l i k e a t r a n s l a t o r , 

Spanish i n t o English and she has a unique system i n 

how she t r a n s l a t e i t . I t ' s her system t h a t ' s 

s e n s i t i v e , not the t r a n s l a t i o n . So when she comes out 

w i t h the Englis h v e r s i o n , you can show t h a t t o anyone. 

MR. MULLINS: And i n f a c t . Judge Nelson, 

t h e i r statements are p u b l i c i n our f i l i n g . They were 

not designated c o n f i d e n t i a l o r h i g h l y c o n f i d e n t i a l , 

but the r e s u l t s , Mr. Ploth's r e s u l t s , i n other words, 

the output of the machine i s p u b l i c because i t ' s a 

FOIA. I t ' s p u b l i c . 
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JUDGE NELSON: But i f she s i t s ana Lhere 

and t h i n k s , through secret machinery, and says come se 

dice i n Espanol " r a i l r o a d " and says ah, f i e r r o c a r r i o . 

t h a t process i s secret. 

MR. MULLINS: That's r i g h t . 

JUDGE NELSON: But the t r a n s l a t i o n i n t o 

f i e r r o c a r r i o i s public? 

MR. MULLINS: Right, 

JUDGE NELSON: I n the case I j u s t gave 

you. Do we understa-'d t h a t , Mr. Li v i n g s t o n ? 

I t ' s the hardware or software, the hocus 

pocus t h a t t r a n s l a t e s the DOD records i n t o a c t u a l bids 

t h a t i s secret. The bids themselves are not s e c r e t . 

Why i s t h i s causing problems? 

MR. LIVINGSTON: I'm not sure t h a t i t i s . 

I t i s my understanding and I may need t o check or th-': 

second p o i n t , t h a t we need i n machine readable form 

her soft.vare so t h a t v.-e can analyze what they have 

done. They obviously t h i n k t h i s i s t e r r i f i c evidence 

and made t h a t c l e a r at t h i s hearing. We should have 

a chance t o rebut i t . We need the machine readable 

formi of her software. 
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JUDGE NELSON: The problem i s then what do 

you do w i t h i t ? 

MR. LIVINGSTON; We also need t o be able 

t o show the b i d data t o company people. 

JUDGE NELSON: I s there a cla i m t h a t she 

hasn't t r a n s l a t e d the s t u f f properly? 

MR. MULLINS: I don't know. I don't know. 

You ask them t h a t question. That's --

MR. LIVINGSTON: The statement, the 

computerized statement we need t o analyze. The o n l y 

way t o analyze i t i s t o get the lady's readable 

a n a l y s i s . 

MR. LUBEL: Your Honor, l e t me add one 

t h i n g . Ms. Nunn has a company and they consider t h i s 

process t o be p r o p r i e t a r y . 

JUDGE NELSON: I heard t h a t a h a l f an hour 

ago. 

MR. LUBEL: A l l I'm saying i s t h a t she may 

want t o --

JUDGE NELSON: I ' m s t i l l s t r u g g l i n g . I 

c a n ' t make a r u l i n g . I d o n ' t t h i n k e i t h e r s ide i s 

f u l l y p repared . 
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MR. MULLINS: Judge Nelson, can I suggest 

w e ' l l go up, w e ' l l get i t and ycu can read i t so you 

can understand e x a c t l y what i s going on here? 

JUDGE NELSON: I'm not going t o understard 

t h a t w i t h o u t knowing what i t i s Mr. L i v i n g s t o n --

MR. LIVINGSTON: I don't t h i n k Mr. 

M u l l i n s ' statement i s going t o t e l l you anything. 

JUDGE NELSON: What he wants t o do w i t h 

i t , what problems are posed by what he wants t o do, 

why she doesn't want him t o do, whatever i t i s he's 

doing w i t h i t . I gather we're past the problem of 

t u r n i n g i t over. I t ' s something she's a f r a i d h e ' l l do 

w i t h i t . I can't understand t h a t . 

MR. LIVINGSTON: Her fe a r i s t h a t somebody 

w i l l take the software and use i t commercially and 

th e r e f o r e destroy the commercial monopoly t h a t she has 

on her own - -

MR. LUBEL: I t h i n k i t ' s beyond t h a t . Your 

Honor. I t h i n k the fe a r i s i f you d e c l a s s i f y i t t o 

c o n f i d e n t i a l and l e t t h e i r company people see i t , 

other than the c o n s u l t a n t s , able c o n s u l t a n t s t h a t I'm 

sure they have, they w i l l then see the process and be 
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able t o do i t themselves, r e p l i c a t e i t themselves and 

w i l l not need t o biay >ier services. 

MR. LIVINGSTON: From my understanding i t 

i s t h a t she's been u n w i l l i n g t o produce even under the 

p r o t e c t i v e order as h i g h l y c o n f i d e n t i a l . She's been 

u n w i l l i n g t o produce at a l l . That's what I was t o l d . 

I t would be a f i r s t step i f we could get 

a machine readable form. 

JUDGE NET..SON: Let's see i f we can take 

t h a t f i r s t s t e p . f Do you want t o check w i t h your 

c l i e n t ? 

MR. LIVINGSTON: I am sure t h a t i t would 

be u s e f u l f o r us t o have i t m machine readable form 

even i f i t were h i g h l y c o n f i d e n t i a l . 

JUDGE NELSON: Cf.n we make t h i s request? 

The s t u f f be t r a n s m i t t e d i n machine readable form? 

MR. LUBEL: We've been t r y i n g t o make t h a t 

request of her since they f i r s t asked t h i s c f --

JUDGE NELSON: That's what you don't know 

you can do. 

MR. LUBEL: R i g h t , because I c a n ' t f i n d 

her . 
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MR. MULLINS: Judge Nelson, what's very 

i n t e r e s t i n g about t h i s , they want t o challenge t h i s 

data because they have every r i g h t t o do i n t h e i r 

r e b u t t a l f i l i n g on A p r i l 29th. They know what t h e i r 

own bids were. UP knows what i t b i d on t h i s t r a c k . 

SP knows what i t b i d on t h i s t r a c k . I f they want t o 

c]aim t h a t her f i l i n g was --

JUDGE NELSON: I'm a f r a i d I'm going t o 

have t o put t h i s a l l o f f u n t i l each side can get t h e i r 

f a c t s more i n order and l e t ' s see when we can do t h i s . 

We're a v a i l a b l e i f we can do i t . 

MR. LIVING.. .N: The problem i s t h i s 

person put i n testimony. 

JUDGE NELSON: I understand a l l of t h a t . 

MR. LIVINGSTON: And we have on the 2 9th 

put i n our r e b u t t a l . 

JUDGE NELSON: I understand a l l of t h a t . 

You're t a l k i n g t o a man who c .nnot grasp the problem. 

And p a r t of t h a t i s the lavryering mainly. Your side 

i s not as prepared as i t might be, Mr. L i v i n g s t o n . 

And your side, Mr. Lubel, i s w o e f u l l y unprepared t o 

deal w i t h these issues. 
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What do I do i n t h i s context? 

MR. LUBEL: I n terms of her a v a i l a b i l i t y , 

they f i r s t asked us f o r --

JUDGE NELSON: I don't want t o know t h a t . 

That's h i s t o r y . What do we dc now? We're here now. 

MR. LUBEL: I n the f i r s t place, we t r y t o 

get i n touch w i t h her t o see what her p o s i t i o n i s . 

JUDGE NELSON: She's reachable Monday? 

MR. LUBEL: We know she's reachable 

Monday, given Your Honor's statements, I ' l l c e r t a i n l y 

make a l l e f f o r t t o f i n d where she i s and contact her. 

JUDGE NELSON: So l e t ' s --

MR. LUBEL: We were t o l d by her o f f i c e 

t h a t she would be back on Monday. 

JUDGE NELSON: Let's d e f e r the whole t h i n g 

u n t i l Mr. Lubel can t a l k t o t h i s witness and f i n d out 

more about what's going on, i n c l u d i n g what she can do 

and not do, what the fearc are, when she can be here 

t o e x p l a i n a l l of t h i s t o us because I don't t h i n k 

lawyers on e i t h e r side have done a good j o b of 

e x p l a i n i n g what the s t r u g g l e i s . 

I t can't be so complicated t h a t you can't 
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get me t o understand. 

MR. LIVINGSTON: Ycur Honor, at a minimum, 

i t would seem t o me, they ought t o commit t o g i v i n g us 

the m>achine readable form of t h i s data i f i t ' s h i g h l y 

c o n f i d e n t i a l . 

JUDGE NELSON: They say the y ' r e unable t o 

make t h a t commitment. 

MR. LUBEL: I can -- I would c e r t a i n l y do 

i t , but I can't -- I haven't t a l k e d t o her. 

JUDGE NELSON: I t ' s going t o leave you i n 

a d i f f i c u l t l i t i g a t i o n p o s i t i o n which i s t h a t you're 

going t o r e l y on s t u f f , the t r a n s l a t i o n of which you 

can't give the other side. Even under ths most --

MR. MULLINS: Judge Nelson, we've given 

them the w r i t t e n form. Their c o n s u l t a n t s or people 

can take the w r i t t e n form and do the exact same t h i n g 

t h a t they want t o do. They j u s t want t o make i t 

easi e r --

JUDGE NELSON: Perhaps Mr. L i v i n g s t o n 

could come i n w i t h a witness t h a t w i l l e x p l a i n , i f the 

cl a i m i s t h a t you've already got t h i s i n some other 

v e r s i o n , why he or she needs the other t h i r d v e r s i o n 
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or second v e r s i o n . We'll get a l l t h a t explained. 

I t h i n k what we need f o r t h i s i s 

witnesses. There are f a c t u a l issues here t h a t need t o 

be explained. How soon can we set up t h i s proceeding? 

We have Thursday. Do you want t o do i t Thursday 

morning before 9:30. 

MR. LIVINGSTON: I t h i n k t h a t ' s tantamount 

t o not g e t t i n g the i n f o r m a t i o n . 

JUDGE NELSON: When do you need i t by? 

MR. LIVINGSTON: We need t o get t h i s 

computer readable i n f o r m a t i o n very soon. 

MR. MULLINS: Mr. L i v i n g s t o n , why can't 

you s t a r t t o work on t h i s using the w r i t t e n work 

papers t h a t we have provided t o you? 

MR. LIVINGSTON: We have provided computer 

takes t o KCS and other --

JUDGE NELSON: This i s not h e l p i n g me. 

The question i s when we can meet t o get t h i s issue i n 

order. 

afternoon? 

(202) 234-4433 
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they can't reach t h i s woman. 

MR. LIVINGSTON: Monday morning? 

MR. LUBEL: Yes, we can c e r t a i n l y have her 

a v a i l a b l e at the very l e a s t by conference c a l l on 

Monday morning. 

JUDGE NELSON: I want her on the stand 

under oath. I don't understand t h i s business. I want 

t o ask her questions myself, b r i n g i t i n , see what i t 

i s . I s i t something you can c a r r y w i t h you? 

MR. LUBEL: I don't know. I'm assuming i f 

i t ' s i n machine readable form t h a t i t ' s a d i s k or a 

tape. 

JUDGE NELSON: You don't know. 

MR. LUBEL: I know i f i t e x i s t s i n 

computer form the universe of forms t h a t i t can be on 

I assume i s computer d i s k or computer tape. I'm net 

r e a l l y aware of when she can have i t here and say t h i s 

i s what i t i s . 

JUDGE NELSON: I understand t h a t . 

MR. LIVINGSTON: Monday morning i s f i n e 

w i t h us. Your Honor. 8:30. 

JUDGE NELSON: That's f i n e , but I don't 
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want t o do i t i f we can't have her here. 

MR. LUBEL: That's r i g h t . 

JUDGE NELSON: Aî '̂ . we won't know t h a t 

u n t i l Monday. 

MR. LUBEL: When we leave her w e ' l l 

c e r t a i n l y t r y t o t r a c k her _ )wn. 

JUDGE NELSON: Why don't we book i t f o r 

Tuesday morning? 

MR. LUBEL: I understand she's on v a c a t i o n 

and w e ' l l c e r t a i n l y t r y t o t r a c k h^-r down. 

MR. LIVINGSTON: How about Monday 

afternoon. Your Honor? She could f l y here Monday. 

JUDGE NELSON: I've got the Mojave 

P i p e l i n e caoe. 

MR. LUBEL: I ' d also l i k e t o p o i n t out 

t h a t Ms. Nunn has a f i v e year o l d son and I don't 

t h i n x she can j u s t p i c k up and go wi t h o u t making c h i l d 

care arrangements. I don't know i f she can act t h a t 

q u i c k l y . 

MR. KILLORY: Your Honor, i f I could j u s t 

- - never mind. 

MR. LIVINGSTON: I t h i n k Ms. Nunn --

(202) 234-4433 
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JUDGE NELSON: What i f she's a t , i n her 

o f f i c e , w i t h a r e p r e s e n t a t i v e of the a p p l i c a n t s , 

they've got people there, and you send counsel out 

there and see i f you can't s t r a i g h t e n t h i s out. 

MR. LUBEL: That might be a p o s s i b i l i t y . 

JUDGE NELSON: Then she doesn't have t o 

have problems w i t h the son. 

MR. LUBEL: Again, we s t i l l want i t t o be 

h i g h l y c o n f i d e n t i a l , but --

JUDGE NELSON: That's a l l you have t o 

discuss w i t h her. You've got two questions. One i s 

what can we give the other side, i f anything, and two 

i s under what set of r e s t r i c t i o n s ? I am w i l l i n g t o 

make r e s t r i c t i o n s tougher than the ones we've got so 

f a r f o r the sake of g e t t i n g d i s c o v e r y going i f t h a t 

w i l l make you happy. 

So what are we going t o do? WE need at 

l e a s t a meeting. You need t o con s u l t v/ith t h i s 

witness. 

MR. LUBEL: That would seem t o be 

workable. We t e l l har, Ms. Nunn, somebody i s going t o 

be coming t o your o f f i c e or we want you t o meet w i t h 
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somebody --

JUDGE NELSON: Whoever. You t e l l her, Ms. 

Nunn, we've got problems here. We've got an 

e v i d e n t i a r y submission i n which you used t h i s device 

and we got t h i s as a t r i a l . This i s an a d v e r s a r i a l 

proceeding. And the other side wants the device. 

MR. LUBEL: Again, Your Honor, so the 

record w i l l be c l e a r , t h i s i s not where she's r e f u s i n g 

t o provide the backup f o r her data. I t ' s j u s t t h a t 

they wanted a more convenient machine readable form. 

JUDGE NELSON: I don't know what the 

d i f f e r e n c e i s . 

MR. LUBEL: I t h i n k they're making --

JUDGE NELSON: I don't know what machine 

readable means. 

MR. LUBEL: I t h i n k i t means can be read 

by computer. 

MR. LIVINGSTON: Rather than a human. 

MR. LUBEL: I don't understand t h e i r 

p o s i t i o n t h a t there i s i n f o r m a t i o n t h a t backs up her 

statement and Mr. Ploth's statement th.at i t i s not 

being provided. They j u s t want i t i n a forum t h a t 
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they can use i t more e a s i l y . 

JUDGE NELSON: Well, i f you've already 

given i t t o them i n t h i s forum, i t can't e so se c r e t . 

I t can't be so p r o p r i e t a r y -- what's the 

f i g h t over? 

MR. LUBEL: The program i t s e l f may have 

p r o p r i e t a r y w i t h respect t o i t and I understand t h a t ' ' 

t n e i r p o s i t i o n . 

MR. LIVINGSTON: I don't b e l i e v e t h a t has 

MR. LUBEL: Thac's why i t should be 

designated as h i g h l y c o n f i d e n t i a l . 

JUDGE NELSON: What do you suggest as the 

next a v a i l a b l e time when we can t h r a s h t h i s out? 

KR. LUBEL: I'd l i k e to t r y to get i t 

rf solved on Monday, i f possible. 

MR. LIVINGSTON: Let's get the witness 

here Monday. 

MR. LUBEL: We'll c e r t a i n l y endeavor t o do 

t h a t t o the extent t h a t i t ' s humanly possibJe. 

JUDGE "ELSON: I'm on l y a v a i l a b l e at the 

beginning of Monday. 
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MR. LIVINGSTON: We're a v a i l a b l e --

MR. LUBEL: We'll t r y t o work i t out. I t 

may a l l go away. Your Honor. 

JUDGE NELSON: Let's go o f f the r e c o r d f o r 

a m.oment. 

(Off the record.) 

JUDGE NELSON: With regard t o t h i s d i s p u t e 

about Ms. -- what's her name? 

MR. LUBEL: Nunn. 

JUDGE NELSON: Nunn's m a t e r i a l s . We're 

going t o meet Tuesday, A p r i l 16th at 8:30 a.m. here a t 

the FERC and I expect both sides, KCS and the 

ap p l i c a n t s , t o be f u l l y prepared w i t h respect t o what 

the dispute i s and i s n ' t , what the m a t e r i a l s are. I 

expect you t o be able t c put i t i n English. Pretend 

as though you were t a l k i n g t o a r e l a t i v e l y i n t e l l i g e n t 

teenage son or daughter who may a c t u a l l y know more 

about computers. 

(Laughter. ) 

Let's say i t ' s a 62 year o l d man t h a t 

canno even type. Do not even know how t o type. 

Cannot deal w i t h cassettes. Does not know how t o 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE,, N W, 
(202)234-4433 WASHINGTON, D C, 20005-3701 (202) 23'-4433 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2809 

record t e l e v i s i o n programs. L i s t e n s t o records. 

(Laughter. ) 

MR. KILLORY: His VCR s t i l l b l i n k s "12 

o' clock. '• 

(Laughter.) 

JUDGE NELSON: There i s a VCR. The only 

guy who knows how to use i t i s my son who i s at 

college in New York, so deal with computer ignorance. 

To say to me hardware and software means 

not h i n g . 

Also, showing the t h i n g helps me 

understand what i t i s . I t looks l i k e a CD. I know 

what "hat i s f o r music. 

I f , of co'urse, you can work t h i s out, then 

we don't need t o be here at 8:30. 

MR. LUBEL: That's the only t h i n g I was 

going t o add. Your Honor. 

JUDGE NELSON: The best s o l u t i o n , of 

course, Mr. Lubel and Mr. L i v i n g s t o n i s one t h a t you 

can work out. 

Mr. L i v i n g s t o n i s busy. What's so 

important over there? 
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MR. LIVINGSTON: I heard you. Your Honor. 

We w i l l t r y t o work i t out. 

JUDGE NELSON: Because w i t h me here 

d e a l i n g w i t h computers i s r e a l l y a b u l l i n a china 

shop. I don't begin t o understand what she's done. 

I thought I understood i z when we made the analogy t o 

t r a n s l a t i o n , but nou I'm not so sure I do because you 

can check t.'-e t r a n s l a t i o n machinery, and yet produce 

the v e r s i o n s . 

MR. MULLINS: Judge Nelson, befo, e the 

Tuesday hearing, i t might help i f I poin"-, che 

..catements out t o you --

JUDGE NELSON: Also, another t h i n g I'm 

having t r o u b l e grasping i s i n the context of bids 

which are p u b l i c , as the p u b l i c knows or should know, 

t h a t the DOD put up bids f o r the c a r r i a g e of tanks and 

the f o l l o w i n g people responded, f o r example, and 

o f f e r e d so much money. 

There's a p u b l i c purpose served i n knowing 

t h a t and i n disseminating t h a t knowledge. I t 

shouldn't lend i t s e l f t o secrecy or t o throwing up 

obstacles t o make i t harder f o r the p u b l i c t o know 
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t h a t . 

When you add t h a t p o l i c y t o the n o t i o n 

t h a t you march i n t o a case w i t h her which she does 

t h i s s t u f f and uses t h : s , you've got a very heavy 

burden and i t ' s a t t e m p t i u j t o show why you shouldn't 

give the other side whatever i t i s they want so they 

can meet t h i s showing. 

MR. MULLINS: We're not e x a c t l y sure what 

they want. 

JUDGE NELSON: The other side has t o also 

show me i f a l l of t h i s i s p u b l i c , and there are the 

f o l l o w i n g b i d s , what i t i s you need her s t u f f f o r ? 

Unless there's some cl a i m by experts t h a t we use the 

analogy of t r a n s l a t i o n t h a t she had m i s t r a n s l a t e d the 

language and some expert can help you e x p l a i n t h a t t o 

me, i f t h a t ' s what the claim i s . 

I f she's gone from Spanish i n t o E n g l i s h by 

some magical device, and there's no c l a i m t h a t she 

hasn't done i t c o r r e c t l y , then we don't need t o spend 

another two hours w i t h what the magic device was. So 

you've got t o e x p l a i n a l l of t h a t t o me when we get i n 

here on Tuesday and then be prepared t o reconvene at 
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the end of the day and have her be prepared so t h a t 

she can be here and e x p l a i n a l l of t h i s t o me. 

So f o r now, t h a t ' s the s t o r y w i t h Ms. Nunn 

and her machine readable hardware, software. 

What i s next? 

MR. LIVINGSTON: Your Honor, the next item 

i s at the bottom of page 7 which I b e l i e v e we can pass 

and go t o the item on the middle of page 8 which i s --

JUDGE NELSON: Minehead coal p r i c e s . 

MR. LIVINGSTON: Minehead coal p r i c e s and 

t h i s involves three p a r t i e s : Arizona E l e c t r i c Power, 

Energy and Wisconsin Public Service. 

JUDGE NELSON: Mr. Dowd gave me a l e t t e r 

on i t yesterday and he's not here. 

MR. LIVINGSTON: He d i d n ' t g i v e me one, 

but t h a t may be. 

JUDGE NELSON: He says he sent i t by 

t e l e c o p i e r t o Mr. Roach and Mr. Cunningham and al s o 

the R e s t r i c t e d Service --

MR. LIVINGSTON: They may have. I don't 

dispute t h a t . 

JUDGE NELSON: Are there o t h e r p a r t i e s 

(202) 234-4433 
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in v o l v e d i n t h i s besides Mr. Dowd's c l i e n t s ? 

MR. LIVINGSTON: No. Not at the moment. 

JUDGE NELSON: Would t h i s Minehead p r i c e 

data be h i g h l y c o n f i d e n t i a l ? 

MR. LIVINGSTON: Oh yes. 

JUDGE NELSON: Well, i t ' s a l i t t l e hard t o 

answer w i t h i n him being here. There's nobody here 

representing t h a t side, i s there? 

(Pause.) 

Mr. Dowd's l e t t e r r e f l e c t s the f a c t t h a t 

he knows about t h i s conference and presumably sent 

t h i s t o BST t o be ready f o r the issue. 

MR.' McBRIDE: He must have thought the 

c o n s t i t u t i o n a l issues were going t o take longer. 

(Laughter.) 

JUDGE NELSON: I don't know. Well, h i s 

o b j e c t i o n i s t h a t you don't need these p r i c e s and t h a t 

they're c o n f i d e n t i a l by the terms of the c o n t r a c t s . 

The c o n t r a c t s themselves seem t o e n v i s i o n t h a t they 

can be turned over pursuant t o orders so I'm not as 

t r o u b l e d about t h a t as t o why you need t h i s s t u f f . 

MR. LIVINGSTON: I t h i n k . Your Honor, i t 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE,, N W 
(202) 234-4433 WASHINGTON, 0 C 20005-3701 (202) 234-4433 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2814 

seems t o me t h a t r e a l l y t h a t ' s -- he may be going 

through t h i s exercise out of a f e e l i n g t h a t he has t o 

do h i s best t o keep t h i n g s c o n f i d e n t i a l . There's no 

question t h a t you have the power t o o v e r r i d e those 

c o n t r a c t s 

prices? 

JUDGE NELSON: Why do you need those 

MR. LIVINGSTON: These minehead p r i c e s are 

r e l e v a n t i n the a n a l y s i s concerning competitiveness o f 

Colorado Coal and Powder River Basin. 

JUDGE NELSON: About which there's been a 

great deal. 

MR. LIVINGSTON: There's a l o t of 

argumentation on t h a t . One of the issues i s minehead 

p r i c e s . There are d i f f e r e n c e s i n minehead p r i c e s 

among d i f f e r e n t mines and a p p l i c a n t s and w e ' l l show 

and have shown and w e ' l l show some more t h a t there are 

very s t a r k d i f f e r e n c e s between minehead p r i c e s i n 

Colorado versus Powder River Basin. And from t h a t 

v a r i o u s other economic arguments as w e l l . 

D elivered p r i c e s are also important. 

JUDGE NELSON: He says t h a t ' s what's 
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r e a l l y important. 

MR. LIVINGSTON: From a u t i l i t i e s p o i n t of 

view t h a t ' s what they pay at the end, t h a t r e f l e c t s 

both the t r a n s p o r t a t i o n costs and the minehead costs, 

but when you are l o o k i n g at the economic c o m p e t i t i o n , 

you've got t o f i r s t ask y o u r s e l f how expensive i s the 

coal t o get out of the ground and i f the coal i n 

Wyoming costs $2 a ton -- I'm must making t h a t f i g u r e 

up -- and the coal i n Colorado costs $10 a ton, t h a t 

t e l l s you something about the competitiveness of t h i s 

c o a l . And t h a t ' s an important f a c t . But i t ' s not the 

only ;act one looks a t , but i t ' s an important f a c t . 

I t ' s a r e l e v a n t f a c t . 

These c l i e n t s of h i s have a l l v o l u n t a r i l y 

p a r t i c i p a t e d i n t h i s proceeding i n an a c t i v e way and 

they shouldn't be able t o come i n and make t h e i r 

arguments t o the Commission and conceal the 

d i f f e r e n c e s i n minehead p r i c e s . 

JUDGE NELSON: What i s i t t h a t you would 

do w i t h these prices? 

MR. LIVINGSTON: We would look at them and 

we would see whether there are d i f f e r e n c e s ard the 
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extent of the d i f f e r e n c e s betwee'- the two regions and 

t h a t may be evidence i n ene case t h a t we could r e l y 

on, but w i t h o u t seeing them I can't t e l l you e x a c t l y 

what use they w i l l be. That's what discovery i s f o r , 

to f i n d out. 

But i t does seem t o me t h a t these larg e 

u t i l i t i e s --

JUDGE NELSON: What can we do t o p r o t e c t 

the concern t h a t Mr. Dowd has? I s there anything? 

MR. LIVINGSTON: We have a p r o t e c t i v e 

order t h a t --

JUDGE NELSON: Yes, i t ' s going t o t u r n on 

the terms of what k i n d of p r o t e c t i o n we can give him. 

MR. LIVINGSTON: There's l o t of 

c o n f i d e n t i a l p r i c i n g i n f o r m a t i o n t h a t ' s been d i s c l o s e d 

i n t h i s case under the terms of the p r o t e c t i v e order. 

The Commission entered the p r o t e c t i v e order. 

JUDGE NELSON: What i f I d i r e c t e d t h i s 

s t u f f be turned over. I t ' s h i g h l y c o n f i d e n t i a l . I t ' s 

subject t o the maxim.um p r o t e c t i o n thus f a r created i n 

the case and t h a t i f he has some s p e c i a l 

p a r t i c u l a r i z e d a d d i t i o n a l o b j e c t i o n s t h a t he work them 
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out with you and i f he's unable to do that, then he 

bring that claim to me for the need for additional 

protection. Do you have problems with that? 

MR. LIVINGSTON: I have no problems w i t h 

him t u r n i n g t h i s over as h i g h l y c o n f i d e n t i a l and I 

w i l l be w i l l i n g t o discuss a d d i t i o n a l p r o t e c t i o n . The 

order as i t stands i s a very s t r i n g e n t one and i t ' s a 

l i t t l e hard f o r me t o imagine what a d d i t i o n a l 

p r o t e c t i o n s i s i n v o l v e d . 

JUDGE NELSON: I just wanted to leave that 

open. 

MR. LIVINGSTON: Obviously, I want t o be 

able to use the evidence and submit i t under seal i f 

i t com^s t o t h a t . 

JUDGE NELSON: I'm going t o d i r e c t 

p r o d u c t i o n of the requested minehead p r i c e data, t r e a t 

i t as h i g h l y c o n f i d e n t i a l , subject t o f u l l p r o t e c t i o n 

and i f there are a d d i t i o n a l p r o t e c t i o n s which counsel 

wants, hvi s h a l l t r y t o arrange them w i t h you and i f 

there i s disagreement, he can b r i n g che matter t o me. 

MR. LIVINGSTON: Your Honor, we are coming 

t o the end. The o n l y matters remaining p r i n c i p a l l y 
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i n v o l v e C o n r a i l . There was one dispute w i t h Dow which 

perhaps we can get out of the way now j u s t t o f r e e 

them up. 

JUDGE NELSON: 1 was going t o take a break 

f o r about a h a l f an hour f o r lunch. Do you want t o do 

that? 

MR. LIVINGSTON: As I say, the o n l y 

disputes l e f t here are w i t h C o n r a i l . We have one t o 

do w i t h Dow which I t h i n k we have s e t t l e d and i f we 

could put t h o n the record, they won't have t o come 

back. 

JUDGE NELSON: Let's get r i d of t h a t then. 

MR. LIVINGSTON: And one di s p u t e w i t h 

Union Carbide and J e r r y , i s t h a t s e t t l e d ? 

MR. NORTON: No. 

MR. LIVIN''JSTON: Okay. Well, perhaps we 

can dispose of Dow. 

JUDGE NELSON: Tape up anything you t h i n k 

you can get r i d o f . 

MR. MULLINS: We al s o have the issue of 

the d e p o s i t i o n s and transcript.'^. 

JUDGE NELSON: Mr. Konschnik's request. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE,, N W, 
(202) 234-4433 WASHINGTON, D C 20005-3701 (202) 234-4433 


